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BRIEF OF RESPONDENTS 
Respondent, Utah State Tax Commission ("Tax 
Commission"), by and through its attorney, Rick Carlton, 
Assistant Attorney General, submits the following brief. 
STATEMENT OF JURISDICTION 
The Utah Supreme Court has jurisdiction over this 
appeal pursuant to Utah Code Ann. § 63-46b-16 (1989), and Rule 14 
of the Utah Rules of Appellate Procedure for Review of Agency 
Action. 
STATEMENT OF ISSUE PRESENTED FOR REVIEW 
Whether there is substantial evidence in the record to 
support the Tax Commission's inclusion of a Reserve for 
Replacement expense category in calculating the correct Net 
Operating Income for purposes of ascertaining the fair market 
value of the property. 
1 
The standard of review for an appeal challenging an 
administrative agency's factual finding is found in Utah Code 
Ann. § 63-46b-16(4)(g). "[TJhe party challenging the findings . 
. . must marshal all of the evidence supporting the findings and 
show that despite the supporting facts, the Tax Commission's 
findings are not supported by substantial evidence." First 
National Bank of Boston v. County Bd. of Equalization, 799 P.2d 
1163, 1165 (Utah 1990) . 
STATUTORY PROVISIONS 
Utah Code Ann. § 63-46b-16(4)(c)y(a); 
(4) The appellate court shall grant relief only if, on 
the basis of the agency's record, it determines that a 
person seeking judicial review has been prejudiced by 
any of the following: 
. . . . 
(c) the agency has not decided all of the issues 
requiring resolution; 
. . . . 
(g) the agency action is based upon a 
determination of fact, made or implied by the agency, 
that is not supported by substantial evidence when 
viewed in light of the whole record before the court; 
STATEMENT OF THE CASE 
The Tax Commission agrees with the Statement of the 
Case as outlined in the brief of co-respondent Sinclair Oil 
Corporation, d/b/a Little America Hotel ("Little America" or 
"Hotel"). 
2 
SUMMARY OF THE ARGUMENT 
The Tax Commission's findings of fact, in ascertaining 
the fair market value of Little America, meet the substantial 
evidence standard of review required for an agency's factual 
findings on appeal. Support is found for its decision to use the 
Hotel's actual expenses in arriving at Little Amercia's Net 
Operating Income from the fact that the County's appraiser, Mr. 
Evans, used actual expenses in his Operating Statement and argued 
at the Formal Hearing for the Tax Commission to do likewise. 
Similarly there is substantial evidence in the record 
to support the Tax Commission's decision to include a Reserve for 
Replacement expense category in the Operating Statement to arrive 
at Little America's Net Operating Income. The testimony before 
the Tax Commission was that Little America did not have a Reserve 
for Replacement account. Rather this expense was capitalized 
which meant that the expense was not accounted for anywhere on 
the Operating Statement. The documents and testimony of Mr. 
Knight and Mr. Hire support the Tax Commission's finding that it 
was necessary to include a Reserve for Replacement category in 
Little America's Operating Statement. 
Because the Tax Commission's decision is supported by 
substantial evidence in the record, is adequately articulated and 
addresses and decides all issues requiring resolution, the 
decision should not be set aside for lack of completeness. 
STATEMENT OF FACTS 
This case involves a dispute in ascertaining the proper 
value of the Little America Hotel for taxation purposes. Salt 
Lake County's appraiser, Mr, Evans, valued the Hotel at 
$45,600,000.x Little America's appraiser, Mr. Hire, valued the 
Hotel at $27,265,000.2 The Tax Commission, in its decision 
dated April 13, 1990, valued Little America at $31,000,000.3 
From this decision, Salt Lake County filed a Petition for 
Reconsideration. In an Order dated January 7, 1991, the Tax 
Commission denied the County's petition and reaffirmed its 
valuation of Little America at $31,000,000/ 
It was agreed upon by the parties and the Tax 
Commission that the Income Approach was the most accurate 
approach for determining Little America's value given the 
idiosyncracies of the Hotel and its market.5 Under the Income 
Approach it was necessary to construct the Hotel's 1988 Operating 
Statement. This Operating Statement lists all of the Hotel's 
revenues and expenses for purposes of calculating its Net 
Operating Income. 
J
 Hearing Exhibit D-3 at p.2. 
2
 Hearing Exhibit P-9 at p.2. 
3
 Findings of Fact, Conclusions of Law and Final Decision, 
Record at p.37. 
A
 Order, Record at p.7. 
5
 Hearing Exhibit D-3 at p.68; Hearing Transcript Vol. 1, 
p.105; Findings of Fact, Conclusions of Law and Final Decision, 
Record at p.32. 
3 
In arriving at the valuation of $31,000,000, the Tax 
Commission used Little America's actual operating expenses in 
constructing the Hotel's Operating Statement.6 The Tax 
Commission, however, found that the Hotel did not include a 
replacement expense, i.e. for replacing furniture, fixtures and 
equipment, in any of its expense categories. Rather, these 
replacements were separately accounted for as capital 
expenditures which were not reflected in the Operating 
Statement.7 Therefore, the Tax Commission found it necessary to 
establish a Reserve for Replacement category and to subtract that 
figure from revenues as if it were an expense to arrive at the 
correct Net Operating Income figure. 
The Net Operating Income values arrived at by Little 
America and Salt Lake County only differ by $11,092 (Hire's 
$3,423,000 - Evan's $3,411,908). The big difference in the 
bottom line on the two appraisers' Operating Statements is due to 
Mr. Hire's subtracting from his Net Operating Income amount a 
Reserve for Replacement expense.8 Mr. Evans did not account for 
the Reserve for Replacement expense. He assumed that the Hotel's 
higher-than-average Room Departmental Expense included the 
6
 Findings of Fact, Conclusions of Law and Final Decision, 
Record at p.34 
7
 Id. at 35. 
8
 Hearing Exhibit P-9 at p.20. 
4 
Reserve for Replacement expense.9 This assumption was 
unsupported by any evidence. 
Mr. Knight, President of Little America, testified that 
the Hotel's accounting does not include a Reserve for Replacement 
expense account and that such an expense is not reflected on the 
Hotel's Operating Statements.10 
Based on the testimony at the Formal Hearing, the Tax 
Commission in its Findings of Fact, Conclusion of Law and Final 
Decision held: 
[I]t is evident that if the property is being valued on 
the income approach to value, and replacements have not 
been included either as an expense or as part of the 
capitalization or discount rate, then the calculations 
must include a separate reserve for replacements. The 
commission finds that a separate reserve for 
replacements is necessary . . . .u 
The Tax Commission adopted Mr. Hire's estimation of 2% 
of revenues to arrive at $444,000 for the Reserve for Replacement 
account.12 This amount was then subtracted as an expense to 
arrive at the correct Net Operating Income amount for purposes of 
this valuation. Because Mr. Evans did not make a similar 
adjustment for the Reserve for Replacements, there exists a 
9
 Hearing Transcript Vol. 3, p. 404-05. 
10
 Id. at 468. 
11
 Record at p. 35. 
12
 .Id. at 34. This $444,000 figure is actually less than 
the Hotel's actual expense in this account. For the six year 
period of 1984 through 1989, the average capital expenditure was 
$542,000. Hearing Transcript Vol. 3 at p. 468. 
5 
$432,908 difference between Mr. Evans' and Mr. Hire's 
calculations of the Hotel's Net Operating Income. 
ARGUMENT 
POINT I 
STANDARD OF REVIEW 
The standard for reviewing an agency's factual findings 
under the Utah Administrative Procedures Act which governs this 
appeal states: 
(4) The appellate court shall grant relief only if, on 
the basis of the agency's record, it determines that a 
person seeking judicial review has been prejudiced by 
any of the following: 
. . . . 
(g) the agency action is based upon a 
determination of fact, made or implied by the agency, 
that is not supported by substantial evidence when 
viewed in light of the whole record before the court; 
Utah Code Ann. § 63-46b-16(4)(g). 
In the present appeal, Petitioner raises the issue of 
whether the Tax Commission's findings of fact are based upon 
substantial evidence. The standard of review for challenges to 
an agency's factual findings under the Utah Administrative 
Procedures Act was stated by the Utah Appellate Court in Grace 
Drilling v. Board of Review, 776 P.2d 63 (Utah App. 1989) as: 
It is also important to note that the "whole record 
test" necessarily requires that a party challenging the 
Board's findings of facts must marshal all of the 
evidence supporting the findings and show that despite 
the supporting facts, and in light of the conflicting 
or contradictory evidence, the findings aire not 
supported by substantial evidence. 
6 
In undertaking such a review, this court will not 
substitute its judgment as between two reasonably 
conflicting views, even though we may have come to a 
different conclusion had the case come before us for de 
novo review. It is the province of the Board, not 
appellate courts, to resolve conflicting evidence, and 
where inconsistent inferences can be drawn from the 
same evidence, it is for the Board to draw the 
inferences. 
Id. at 68. 
This Court in First National Bank of Boston v. County 
Bd. of Equalization, 799 P.2d 1163 (Utah 1990) reaffirmed the 
Grace Drilling court's requirement that a challenging party under 
the "substantial evidence" review must overcome the burden of 
marshalling all of the evidence and show that the agency's 
decision is unsupported based upon the evidence presented before 
it. jrci. at 1165. Substantial evidence was defined by the First 
National Bank Court as "that quantum and quality of relevant 
evidence that is adequate to convince a reasonable mind to 
support a conclusion." Ld. As will be discussed below, the 
record does provide substantial evidence to support the Tax 
Commission's decision. Thus this Court must affirm the Findings 
of Fact adopted by the Tax Commission. 
POINT II 
THERE IS SUBSTANTIAL EVIDENCE BEFORE THE TAX 
COMMISSION TO SUPPORT THE USE OF LITTLE 
AMERICA'S ACTUAL EXPENSE IN THE ROOM 
DEPARTMENTAL EXPENSE CATEGORY 
First National Bank, contrary to the claims of the 
County, is distinguishable from this appeal. First National 
Bank, like the case at bar, involved a question on the value of a 
piece of commercial property for taxation purposes. The Supreme 
7 
Court found that the decision of the Tax Commission which used a 
25% expense ratio in calculating the property's value was not 
supported by evidence presented at the hearing. The case was 
remanded with instructions for the Tax Commission to base its 
findings and determination of fair market value on the evidence 
presented at the hearing. JEci. at 1166. 
First National Bank is distinguishable from the present 
action. In First National Bank, the Tax Commission's factual 
finding of a 25% expense ratio was not supported by the record. 
The Tax Commission's findings of fact went beyond the scope of 
the evidence presented at the hearing or reasonable inferences 
which could be drawn from the evidence. .Id. at 1166. 
In the present case, the Tax Commission's decision to 
use Little America's actual operating expenses in the Room 
Departmental Expense Category for calculating the correct Net 
Operating Income is fully supported by the record. Mr. Evans' 
appraisal and testimony on behalf of the County specifically 
utilized the Hotel's actual operating expenses, for all expenses 
including the Room Departmental Expense, in determining the Net 
Operating Income of Little America. Hearing Exhibit D-3 at p. 
65; Hearing Transcript Vol. 2, p. 351. 
The Tax Commission adopted Mr. Evans' accounting method 
in this instance. The Tax Commission, in its Findings of Fact, 
stated: 
10. In making the appraisals on the property, the 
county's witness used actual operating results for 
1988, whereas the witness for Little America used the 
actual operating results but adjusted them to coincide 
8 
with national averages. While national averages are 
important to consider, as long as the facility is 
competently managed the Commission believes that actual 
operating revenues and expenses should be used unless 
there is a strong showing that national averages are a 
better guideline. Therefore, for the purposes of this 
proceeding, the Commission has utilized the actual 
operating experience of Little America as was suggested 
by the witnesses for Salt Lake County. 
Findings of Fact, Conclusions of Law and Final Decision, Record 
at p. 34 (emphasis added). Because the County based its 
Operating Statement and its argument at the Formal Hearing on 
using Little America's actual expense in the Room Departmental 
Expense to arrive at the Hotel's Net Operating Income, the Tax 
Commission's decision espousing the County's approach is 
supported by substantial evidence, 
POINT III 
THERE IS SUBSTANTIAL EVIDENCE TO SUPPORT THE 
TAX COMMISSION'S INCLUSION OF A RESERVE FOR 
REPLACEMENT ACCOUNT TO ARRIVE AT LITTLE 
AMERICA'S NET OPERATING INCOME 
The Tax Commission determined that to arrive at the 
correct Net Operating Income of Little America a Reserve for 
Replacement account needed to be included in the Operating 
Statement. There is relevant evidence in the record which 
justifies this decision of the Tax Commission. 
Little America does not have a Reserve For Replacement 
account in the expense section of its Operating Statement. Mr. 
Knight, at the Formal Hearing, testified that Little America's 
accounting system does not maintain a Reserve for Replacement 
account anywhere on the Hotel's Operating Statement or Chart of 
Accounts. The expenses which would normally be included in a 
9 
Reserve for Replacement category were treated as capital 
expenditures; thus not reflected anywhere on the Hotel's 
Operating Statement. Hearing Transcript Vol. 3, p. 468. 
Both Mr. Evans and Mr. Hire agree that the Reserves for 
Replacement expense must be addressed to properly value the Hotel 
since both appraisers accounted for this expense. Hearing 
Exhibits P-9, p. 20; D-3, p. 54. However, the two appraisers 
handled the Reserve for Replacement expense differently. 
Mr. Evans did not create a separate expense category to 
account for Little America's replacement costs. Rather, he 
assumed that this expense was more than compensated for in "the 
higher than typical operating expenses in both the rooms expense 
category, and for the higher expense in the Other Operated 
Departments category." Hearing Exhibit D-3, p. 54. 
However, the appraisal and testimony of Mr. Hire 
concluded that the ascertainment of the fair market value of 
Little America requires the Tax Commission to include a Reserve 
for Replacement expense account. Hearing Exhibit P-9, p. 20; 
Hearing Transcript Vol. 3, pp. 428-30, 442-43. Mr. Hire 
testified that Little America's Reserves for Replacement "are 
capitalized, as is normal with Reserve for Replacements; and the 
only place that the expense for the capitalized items appears is 
in the depreciation schedules, which do not appear on our 
projections." Hearing Transcript Vol. 3, p. 429. 
Based on the testimony and evidence before it, the Tax 
Commission adopted the position taken by the appraisal submitted 
10 
by Mr. Hire in accounting for the Reserve for Replacement expense 
category. The Tax Commission stated: 
[I]t is evident that if the property is being valued on 
the income approach to value, and replacements have not 
been included either as an expense or as part of the 
capitalization or discount rate, then the calculations 
must include a separate reserve for replacements. The 
commission finds that a separate reserve for 
replacements is necessary . . . . 
This Court must affirm the Tax Commission's decision relating to 
Reserves for Replacement since it meets the substantial evidence 
standard. This standard is met because the record maintains the 
"quantum and quality of relevant evidence that is adequate to 
convince a reasonable mind to support a conclusion." First 
National Bank, 799 P.2d at 1165. 
POINT IV 
THE TAX COMMISSION'S FINDINGS OF FACT ARE 
DETAILED ENOUGH TO ADEQUATELY RESOLVE THIS 
DISPUTE 
The County contends that the Tax Commission's Findings 
of Fact are inadequate to support its conclusion. Specifically, 
the County claims that the Tax Commission's lack of specificity 
in dealing with Little America's above-industry-average Room 
Departmental Expense category does not decide all of the issues 
requiring resolution. 
While the Tax Commission did not make a specific 
finding of fact with regard to every revenue and expense category 
on the Hotel's Operating Statement, its Findings of Fact 
nonetheless are detailed enough to satisfactorily resolve the 
disputes in the matter before it. 
11 
The Tax Commission used Little America's actual 
expenses, in the Room Departmental Expense and all other 
categories, in arriving at the Hotel's Net Operating Income. 
Likewise, Mr* Evans' appraisal for the County used actual 
expenses for the Room Departmental Expense category. Simply 
because Mr. Evans attributed the excessive Room Departmental 
Expense category to include the Reserves for Replacement while 
the Tax Commission found otherwise, does not make its factual 
findings insufficient to resolve all of the issues before it. 
The Tax Commission's factual findings which used Little 
America's actual operating expenses and the treatment of the 
Reserves for Replacement category are well documented in the 
record and adequately articulated in its Findings of Fact, 
Conclusions of Law and Final Decision, Record at p. 31, and its 
Order dated January 7, 1991. Record at p. 4. These decisions of 
the Tax Commission sufficiently address and resolve all issues 
requiring resolution and provides this Court ample analysis so it 
can track the steps by which the Tax Commission arrived at its 
factual findings and ultimate decision. 
CONCLUSION 
Because there was sufficient testimony and documents at 
the Formal Hearing relating to the issues at hand, and the same 
issues were further addressed in post-hearing briefs by both 
Little America and the County, the Tax Commission's decision is 
supported by substantial evidence and therefore should be upheld 
12 
under the "substantial evidence" standard of review for an 
agency's factual findings. Furthermore, the Tax Commission's 
Findings of Fact are adequately articulated and address and 
decide all issues requiring resolution. 
RESPECTFULLY SUBMITTED this S ^ day of August, 1991 
R. Paul Van Dam 
Attorney General 
By and through 
RICK CARLTON 
Assistant Attorney General 
Attorney for Utah State Tax 
Commission 
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